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VIRGINIA STATE BAR
COUNCIL MEETING

HOT SPRINGS, VIRGINIA
FRIDAY, October 29, 2021 

AGENDA

9:00 a.m. Council Meeting –  
The Omni Homestead Resort, Hot Springs, VA 

I. Reports and Information Items

A. President's report – Jay B. Myerson, President 1 

B. Executive Director's report – Karen A. Gould, Executive Director 2 

C. Financial report – Crystal T. Hendrick, Finance/Procurement Director
-- Financial Report for FY 21 3 
-- Current Financial Report  4 

D. Bar Counsel's report – Renu M. Brennan, Bar Counsel 5 

E. Conference of Local and Specialty Bar Associations report – 6 
Roy V. Creasy, chair

F. Diversity Conference report – David D. Masterman, chair 7 

G. Senior Lawyers Conference report – Peter C. Burnett, chair 8 

H. Young Lawyers Conference report – Kristopher R. McClellan, president 9

I. Access to Legal Services Committee report – Ali Silva, chair 10 

J. Lawyer Referral Committee report – Jack L. Harris, chair 11 

K. Laywer Insurance Committee report – David D. Hudgins, chair 12 

L. Opportunity for questions and comments 13 

II. Action Items

A. Approval of minutes of June 18, 2021 meeting 14 

B. Proposed LEO 1896 – Dennis J. Quinn, chair, Standing Committee 15 
on Legal Ethics

C. Proposed amendments to Rule 1.2 – Dennis J. Quinn, chair, 16 
Standing Committee on Legal Ethics
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D. Proposed amendments to Paragraph 13-6.H – William H. Atwill, Jr., 17 
chair, Standing Committee on Lawyer Discipline

E. Proposed amendments to Clients’ Protection Fund Rules – 18 
Phillip V. Anderson, vice chair, Clients’ Protection Fund Board

F. Disciplinary District Committee appointments – Karen A. Gould 19

III. Notice of Upcoming Receptions, Dinners & Meetings1

12 noon, Friday, February 25, 2022, lunch and Executive Committee meeting,
Bank of America Building, 3rd Floor Conference Room, 1111 E. Main St., Richmond.

6:30 p.m., Friday, February 25, 2022, Council reception and dinner,
Virginia Museum of Fine Arts, 200 N. Arthur Ashe Blvd., Richmond.

9:00 a.m., Saturday, February 26, 2022, Council meeting, Omni Richmond Hotel,
100 S. 12th Street, Richmond.

2:00 p.m., Wednesday, April 20, 2022, Executive Committee meeting, 1111 E. Main St.,
3rd Floor Conference Room, Bank of America Building, Richmond.

12:30 p.m., Wednesday, June 15, 2022, lunch and Executive Committee meeting,
Sheraton Virginia Beach Oceanfront Hotel, 3501 Atlantic Ave, Virginia Beach.
(location tentative)

6:30 p.m., Wednesday, June 15, 2022, Council reception and dinner, Sheraton Virginia
Beach Oceanfront Hotel, 3501 Atlantic Avenue, Virginia Beach.

9:00 a.m., Thursday, June 16, 2022, Council meeting, Sheraton Virginia Beach
Oceanfront Hotel, 3501 Atlantic Ave, Virginia Beach. (location tentative)

12:00 noon, Thursday, September 8, 2022, lunch and Executive Committee meeting,
3rd Floor Conference Room, Bank of America Building, 1111 E. Main St., Richmond.

12:30 p.m., Thursday, October 20, 2022, Executive Committee meeting, The Boar’s
Head Resort, 200 Ednam Dr., Charlottesville.

6:30 p.m., Thursday, October 20, 2022, Council dinner, The Boar’s Head Resort,
200 Ednam Dr., Charlottesville.

9:00 a.m., Friday, October 21, 2022, Council meeting, The Boar’s Head Resort,
200 Ednam Dr., Charlottesville.

1 All meeting dates and locations are subject to change or cancellation, dependent upon the course of the pandemic. 
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American Bar Association 
CPR Policy Implementation Committee 

 
Variations of the ABA Model Rules of Professional Conduct 

 
RULE 1.2: SCOPE OF REPRESENTATION 

AND ALLOCATION OF AUTHORITY 

BETWEEN CLIENT AND LAWYER 
 
(a) Subject to paragraphs (c) and (d), a lawyer shall abide by a client's 

decisions concerning the objectives of representation and, as required by 
Rule 1.4, shall consult with the client as to the means by which they are to 
be pursued. A lawyer may take such action on behalf of the client as is 
impliedly authorized to carry out the representation. A lawyer shall abide 
by a client's decision whether to settle a matter. In a criminal case, the 
lawyer shall abide by the client's decision, after consultation with the lawyer, 
as to a plea to be entered, whether to waive jury trial and whether the client 
will testify. 

(b) A lawyer's representation of a client, including representation by 
appointment, does not constitute an endorsement of the client's political, 
economic, social or moral views or activities. 

(c) A lawyer may limit the scope of the representation if the limitation is 
reasonable under the circumstances and the client gives informed consent.

(d) A lawyer shall not counsel a client to engage, or assist a client, in 
conduct that the lawyer knows is criminal or fraudulent, but a lawyer may 
discuss the legal consequences of any proposed course of conduct with a 
client and may counsel or assist a client to make a good faith effort to 
determine the validity, scope, meaning or application of the law.

 
Variations from ABA Model Rule are noted. 
 
Comments not included. 
 

Alabama (a) A lawyer shall abide by a client’s decisions concerning the objectives of 
representation, subject to paragraphs (c), (d) and (e), and shall consult with the client 
as to the means by which they are to be pursued. A lawyer shall abide by a client's 
decision whether to accept an offer of settlement of a matter. In a criminal case, the 
lawyer shall abide by the client's decision, after consultation with the lawyer, as to a 
plea to be entered, whether to waive jury trial and whether the client will testify.
 
(b) Same as MR. 
 
(c) A lawyer may limit the scope of the representation if the limitation is
reasonable under the circumstances and the client gives informed consent. 
(1) The client’s informed consent must be confirmed in writing unless: 
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(i) the representation of the client consists solely of telephone
consultation; 
(ii) the representation is provided by a lawyer employed by a nonprofit 
legal-services program or participating in a pro bono program approved by the 
Alabama State Bar pursuant to Rule 6.6 and the lawyer’s 
representation consists solely of providing information and advice or the 
preparation of legal documents; or 
(iii) the court appoints the attorney for a limited purpose that is set forth in the 
appointment order. 
(2) If the client gives informed consent in writing signed by the client, there shall be a 
presumption that: 
(i) the representation is limited to the attorney and the services described in the 
writing; and
(ii) the attorney does not represent the client generally or in matters other than those 
identified in the writing. 
 
(d) Same as MR. 
 
(e) When a lawyer knows that a client expects assistance not permitted by the Rules of 
Professional Conduct or other law, the lawyer shall consult with the client regarding 
the relevant limitations on the lawyer's conduct. 
 
Last accessed 1/24/2020 here: 
http://judicial.alabama.gov/docs/library/rules/cond1_2.pdf  

Alaska (a) Subject to paragraphs (c), (d), and (e), a lawyer shall abide by a client’s decisions 
concerning the objectives of representation and shall consult with the client as to the 
means by which they are to be pursued. A lawyer may take such action on behalf of 
the client as is impliedly authorized to carry out the representation. A lawyer shall 
abide by a client’s decision whether to offer or accept a settlement. In a criminal case, 
the lawyer shall abide by the client’s decision, after consultation with the lawyer, as to 
a plea to be entered, whether to waive jury trial, whether the client will testify, and 
whether to take an appeal. 
  
(b) Same as MR.  
 
(c) A lawyer may limit the scope of the representation if the limitation is reasonable 
under the circumstances and the client consents after consultation.  
(1) If a written fee agreement is required by Rule 1.5, the agreement shall describe the 
limitation on the representation. 
(2) The lawyer shall discuss with the client whether a written notice of representation 
should be provided to other interested parties.  
(3) An otherwise unrepresented person to whom limited representation is being 
provided or has been provided in accordance with this rule is considered to be 
unrepresented for purposes of Rules 4.2 and 4.3 unless the opposing lawyer knows of 
or has been provided with:  
 

25



As of September 20, 2021 

3 

(A) a written notice stating that the lawyer is to communicate only with the limited 
representation lawyer as to the subject matter of the limited representation; or  
(B) a written notice of the time period during which the lawyer is to communicate 
only with the limited representation lawyer concerning the subject matter of the 
limited representation.  
 
(d) Except as provided in paragraph (f), a lawyer shall not counsel or assist a client to 
engage in conduct that the lawyer knows is criminal or fraudulent, but a lawyer may 
discuss the legal consequences of any proposed course of conduct with a client and 
may counsel or assist a client to make a good faith effort to determine the validity, 
scope, meaning or application of the law.  
 
(e) When a lawyer knows that a client expects assistance not permitted by the rules of 
professional conduct or other law, the lawyer shall consult with the client regarding the 
relevant limitations on the lawyer’s conduct. 

(f) A lawyer may counsel a client regarding Alaska’s marijuana laws and assist the 
client to engage in conduct that the lawyer reasonably believes is authorized by those 
laws. If Alaska law conflicts with federal law, the lawyer shall also advise the client 
regarding related federal law and policy. 
 
Last accessed 1/24/2020 here: https://public.courts.alaska.gov/web/rules/docs/prof.pdf

Arizona Same as MR. 
 
Last accessed 1/24/2020 here: 
https://www.azbar.org/Ethics/RulesofProfessionalConduct/ViewRule?id=4

Arkansas (a) Same as MR. 

(b) Same as MR. 

(c) A lawyer may limit the scope of the representation if the limitation is reasonable 
under the circumstances and the client gives informed consent. 

(1) The client's informed consent must be confirmed in writing unless: 
(A) the representation of the client consists solely of a telephone consultation; 
(B) the representation is provided by a lawyer employed by a nonprofit legal services 
program or participating in a program authorized by Rule 6.5 and the lawyer's 
representation consists solely of providing information and advice or the preparation of 
legal documents; or 
(C) the court appoints the attorney for a limited purpose that is set forth in the 
appointment order. 
 
(2) If the client gives informed consent as required by this rule, there shall be a 
presumption that: 
(A) the representation is limited to the attorney and the services as agreed upon; and 
(B) the attorney does not represent the client generally or in matters other than those as 
agreed upon.
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(d) Same as MR. 
 
Last accessed on 1/27/20 here: https://www.arcourts.gov/rules-and-administrative-
orders/%5Bcurrent%5D-arkansas-rules-of-professional-conduct

California (a) Subject to rule 1.2.1, a lawyer shall abide by a client’s decisions concerning the 
objectives of representation and, as required by rule 1.4, shall reasonably consult with 
the client as to the means by which they are to be pursued. Subject to Business and 
Professions Code section 6068, subdivision (e)(1) and rule 1.6, a lawyer may take 
such action on behalf of the client as is impliedly authorized to carry out the 
representation. A lawyer shall abide by a client’s decision whether to settle a matter. 
Except as otherwise provided by law in a criminal case, the lawyer shall abide by the 
client’s decision, after consultation with the lawyer, as to a plea to be entered, whether 
to waive jury trial and whether the client will testify.
  
(b) A lawyer may limit the scope of the representation if the limitation is reasonable 
under the circumstances, is not otherwise prohibited by law, and the client gives 
informed consent.  
 
Last accessed on 1/27/20 here: http://www.calbar.ca.gov/Attorneys/Conduct-
Discipline/Rules/Rules-of-Professional-Conduct/Current-Rules

Colorado (a) Same as MR. 
 
(b) Same as MR. 
 
(c) A lawyer may limit the scope or objectives, or both, of the representation if the 
limitation is reasonable under the circumstances and the client gives informed consent. 
A lawyer may provide limited representation to pro se parties as permitted by C.R.C.P. 
11(b) and C.R.C.P. 311(b).  

(d) Same as MR. 
 
Last accessed on 1/27/20 here: https://www.cobar.org/For-Members/Opinions-Rules-
Statutes/Rules-of-Professional-Conduct/Rule-12-Scope-of-Representation-and-
Allocation-of-Authority-Between-Client-and-Lawyer  

Connecticut (a) Subject to subsections (c) and (d), a lawyer shall abide by a client’s decisions 
concerning the objectives of representation and, as required by Rule 1.4, shall consult 
with the client as to the means by which they are to be pursued. A lawyer may take such 
action on behalf of the client as is impliedly authorized to carry out the representation. 
A lawyer shall abide by a client’s decision whether to settle a matter. In a criminal case, 
the lawyer shall abide by the client’s decision, after consultation with the lawyer, as to 
a plea to be entered, whether to waive jury trial and whether the client will testify. 
Subject to revocation by the client and to the terms of the contract, a client’s decision 
to settle a matter shall be implied where the lawyer is retained to represent the client by 
a third party obligated under the terms of a contract to provide the client with a defense 
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and indemnity for the loss, and the third party elects to settle a matter without 
contribution by the client.  
 
(b) Same as MR.  
 
(c) A lawyer may limit the scope of the representation if the limitation is reasonable 
under the circumstances and the client gives informed consent. Such informed consent 
shall not be required when a client cannot be located despite reasonable efforts where 
the lawyer is retained to represent a client by a third party that is obligated by contract 
to provide the client with a defense.  
 
(d) A lawyer shall not counsel a client to engage, or assist a client, in conduct that the 
lawyer knows is criminal or fraudulent, but a lawyer may (1) discuss the legal 
consequences of any proposed course of conduct with a client; (2) counsel or assist a 
client to make a good faith effort to determine the validity, scope, meaning or 
application of the law; or (3) counsel or assist a client regarding conduct expressly 
permitted by Connecticut law, provided that the lawyer counsels the client about the 
legal consequences, under other applicable law, of the client’s proposed course of 
conduct.  
 
Last accessed on 1/27/20 here: 
https://www.jud.ct.gov/Publications/PracticeBook/PB.pdf

Delaware Same as MR. 
 
Last accessed on 1/27/20 here: 
https://www.jud.ct.gov/Publications/PracticeBook/PB.pdf

District of Columbia  (a) A lawyer shall abide by a client’s decisions concerning the objectives of 
representation, subject to paragraphs (c), (d), and (e), and shall consult with the client 
as to the means by which they are to be pursued. A lawyer may take such action on 
behalf of the client as is impliedly authorized to carry out the representation. A lawyer 
shall abide by a client’s decision whether to accept an offer of settlement of a matter. 
In a criminal case, the lawyer shall abide by the client’s decision, after consultation 
with the lawyer, as to a plea to be entered, whether to waive jury trial, and whether the 
client will testify. 
 
(b) Same as MR. 
 
(c) Same as MR.  

(d) A government lawyer’s authority and control over decisions concerning the 
representation may, by statute or regulation, be expanded beyond the limits imposed 
by paragraphs (a) and (c). 
 
(e) Same as MR 1.2(d). 
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(f) When a lawyer knows that a client expects assistance not permitted by the Rules of 
Professional Conduct or other law, the lawyer shall consult with the client regarding 
the relevant limitations on the lawyer’s conduct. 
 
Last accessed 1/27/20 here: https://www.dcbar.org/bar-resources/legal-
ethics/amended-rules/rule1-02.cfm

Florida (a) Lawyer to Abide by Client’s Decisions. Subject to subdivisions (c) and (d), a 
lawyer shall abide by a client’s decisions concerning the objectives of representation, 
and, as required by rule 4-1.4, shall reasonably consult with the client as to the means 
by which they are to be pursued. A lawyer may take such action on behalf of the client 
as is impliedly authorized to carry out the representation. A lawyer shall abide by a 
client’s decision whether to settle a matter. In a criminal case, the lawyer shall abide 
by the client’s decision, after consultation with the lawyer, as to a plea to be entered, 
whether to waive jury trial, and whether the client will testify.  
 
(b) Same as MR. 
 
(c) Limitation of Objectives and Scope of Representation. If not prohibited by law or 
rule, a lawyer and client may agree to limit the objectives or scope of the 
representation if the limitation is reasonable under the circumstances and the client 
gives informed consent in writing. If the attorney and client agree to limit the scope of 
the representation, the lawyer shall advise the client regarding applicability of the rule 
prohibiting communication with a represented person.  
 
(d) Criminal or Fraudulent Conduct. A lawyer shall not counsel a client to engage, or 
assist a client, in conduct that the lawyer knows or reasonably should know is criminal 
or fraudulent. However, a lawyer may discuss the legal consequences of any proposed 
course of conduct with a client and may counsel or assist a client to make a good faith 
effort to determine the validity, scope, meaning, or application of the law. 
 
Last accessed 1/27/20 here: https://www-media.floridabar.org/uploads/2019/02/Ch-4-
Dec-14-2018-RRTFBb.pdf

Georgia Same as MR. 
 
Adds sentence to end: The maximum penalty for a violation of this rule is disbarment.  
 
Last accessed 1/27/20 here: 
https://www.gabar.org/Handbook/index.cfm#handbook/rule145

Hawaii (a) Same as MR. 
 
(b) Same as MR. 
 
(c) Same as MR. 
 
(d) A lawyer shall not counsel a client to engage, or assist a client, in conduct that the 
lawyer knows is criminal or fraudulent, but a lawyer may discuss the legal consequences 
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of any proposed course of conduct with a client and may counsel or assist a client to 
make a good faith effort to determine the validity, scope, meaning, or application of the 
law, and may counsel or assist a client regarding conduct expressly permitted by 

quences, 
under other applicable law, of the client’s proposed course of conduct. 
(e) When a lawyer knows or reasonably should know that a client expects assistance 
not permitted by the Rules of Professional Conduct or other law, the lawyer shall 
consult with the client regarding the relevant limitations on the lawyer’s conduct. See
Rule 1.4(a)(5) of these Rules. 

Last accessed 1/27/20 here: 
https://www.courts.state.hi.us/docs/court_rules/rules/hrpcond.htm#Rule%207.2 

Idaho Same as MR. 

Last accessed 1/27/20 here: https://isb.idaho.gov/wp-content/uploads/irpc.pdf
Illinois (a) Same as MR. 

 

(b) Same as MR. 

 

(c) Same as MR. 

 

(d) A lawyer shall not counsel a client to engage, or assist a client, in conduct that the 
lawyer knows is criminal or fraudulent, but a lawyer may (1) discuss the legal 
consequences of any proposed course of conduct with a client, (2) counsel or assist a 
client to make a good-faith effort to determine the validity, scope, meaning or 
application of the law, and (3) counsel or assist a client in conduct expressly permitted 
by Illinois law that may violate or conflict with federal or other law, as long as the 
lawyer advises the client about that federal or other law and its potential consequences. 
 

(e) After accepting employment on behalf of a client, a lawyer shall not thereafter 
delegate to another lawyer not in the lawyer’s firm the responsibility for performing or 
completing that employment, without the client’s informed consent.
 

Last accessed 1/27/20 here: 
http://www.illinoiscourts.gov/supremecourt/rules/art_viii/default_new.asp

Indiana Same as MR. 
 
Last accessed on 1/27/20 here: 
https://www.in.gov/judiciary/rules/prof_conduct/#_Toc532909543

Iowa (a) Subject to paragraphs (c) and (d), a lawyer shall abide by a client’s decisions 
concerning the objectives of representation and, as required by rule 32:1.4, shall 
consult with the client as to the means by which they are to be pursued. A lawyer may 
take such action on behalf of the client as is impliedly authorized to carry out the 
representation. A lawyer shall abide by a client’s decision whether to settle a matter. 
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In a criminal case, the lawyer shall abide by the client’s decision, after consultation 
with the lawyer, as to a plea to be entered, whether to waive jury trial, and whether the 
client will testify.  

(b) Same as MR.

(c) A lawyer may limit the scope of the representation if the limitation is reasonable
under the circumstances and the client gives informed consent.
(1) The client’s informed consent must be confirmed in writing unless: (i) the
representation of the client consists solely of telephone consultation; (ii) the
representation is provided by a lawyer employed by a nonprofit legal services
program or participating in a nonprofit or court-annexed legal services program and
the lawyer’s representation consists solely of providing information and advice or the
preparation of court-approved legal forms; or (iii) the court appoints the attorney for a
limited purpose that is set forth in the appointment order.
(2) If the client gives informed consent in a writing signed by the client, there shall be
a presumption that: (i) the representation is limited to the attorney and the services
described in the writing; and (ii) the attorney does not represent the client generally or
in any matters other than those identified in the writing.

(d) Same as MR.

Last accessed 1/27/20 here: 
https://www.legis.iowa.gov/docs/ACO/CourtRulesChapter/12-31-2012.32.pdf

Kansas (a) A lawyer shall abide by a client’s decisions concerning the lawful objectives of
representation, subject to paragraphs (c), (d) and (e), and shall consult with the client
as to the means which the lawyer shall choose to pursue. A lawyer shall abide by a
client’s decision whether to settle a matter. In a criminal case, the lawyer shall abide
by the client’s decision, after consultation with the lawyer, as to a plea to be entered,
whether to waive jury trial and whether the client will testify.

(b) Same as MR.

(c) Same as MR.

(d) Same as MR.

(e) When a lawyer knows that a client expects assistance not permitted by the rules of
professional conduct or other law, the lawyer shall consult with the client regarding
the relevant limitations on the lawyer’s conduct.

Last accessed 1/27/20 here: 
http://www.kscourts.org/rules/Rule-
List.asp?r1=Rules+Relating+to+Discipline+of+Attorneys 

Kentucky Same as MR. 
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Last accessed 1/27/20 here:
https://www.kybar.org/page/scr3#Professional%20Conduct%20Rules

Louisiana Same as MR. 

Last accessed 1/27/20 here: 
https://www.ladb.org/Material/Publication/ROPC/ROPC.pdf 

Maine (a) Subject to paragraphs (c) and (d), a lawyer shall abide by a client’s decisions 
concerning the objectives of representation and, as required by Rule 1.4, shall consult 
with the client as to the means by which they are to be pursued. A lawyer may take 
such action on behalf of the client as is impliedly authorized to carry out the 
representation. Subject to the Rules with respect to Declining or Terminating 
Representation (Rule 1.16), a lawyer shall abide by a client’s decision whether to 
settle a matter. In a criminal case, the lawyer shall abide by the client’s decision, after 
consultation with the lawyer, as to a plea to be entered, whether to waive jury trial and 
whether the client will testify.  

(b) Same as MR.  

(c) A lawyer may limit the scope of representation if the limitation is reasonable under 
the circumstances and the client provides informed consent after consultation. If, after 
consultation, the client consents, an attorney may enter a limited appearance on behalf 
of an otherwise unrepresented party involved in a court proceeding. A lawyer who 
signs a complaint, counterclaim, cross-claim or any amendment thereto that is filed 
with the court, may not thereafter limit representation as provided in this rule, without 
leave of court.

(d) A lawyer, who under the auspices of a non-profit organization or a court-annexed 
program provides limited representation to a client without expectation of either the 
lawyer or the client that the lawyer will provide continuing representation in the 
matter, is subject to the requirements of Rules 1.7, 1.9, 1.10 and 1.11 only if the 
lawyer is aware that the representation of the client involves a conflict-of-interest. 

(e) Same as MR 1.2(d). 

Last accessed 1/27/20 here: 
http://mebaroverseers.org/regulation/bar_rules.html?id=87817  

Maryland (a) Subject to sections (c) and (d) of this Rule, an attorney shall abide by a client's 
decisions concerning the objectives of the representation and, when appropriate, shall 
consult with the client as to the means by which they are to be pursued. An attorney 
may take such action on behalf of the client as is impliedly authorized to carry out the 
representation. An attorney shall abide by a client's decision whether to settle a matter. 
In a criminal case, the attorney shall abide by the client's decision, after consultation 
with the attorney, as to a plea to be entered, whether to waive jury trial and whether 
the client will testify. 
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(b) An attorney's representation of a client, including representation by appointment, 
does not constitute an endorsement of the client's political, economic, social or moral 
views or activities. 
 
(c) An attorney may limit the scope of the representation in accordance with 
applicable Maryland Rules if (1) the limitation is reasonable under the circumstances, 
(2) the client gives informed consent, and (3) the scope and limitations of any 
representation, beyond an initial consultation or brief advice provided without a fee, 
are clearly set forth in a writing, including any duty on the part of the attorney under 
Rule 1-324 to forward notices to the client. 
 
(d) An attorney shall not counsel a client to engage, or assist a client, in conduct that 
the attorney knows is criminal or fraudulent, but an attorney may discuss the legal 
consequences of any proposed course of conduct with a client and may counsel or 
assist a client to make a good faith effort to determine the validity, scope, meaning or 
application of the law. 
 
Last accessed 1/27/2020 here: https://www.courts.state.md.us/attygrievance/rules

Massachusetts (a) A lawyer shall seek the lawful objectives of his or her client through reasonably 
available means permitted by law and these Rules. A lawyer does not violate this Rule, 
however, by acceding to reasonable requests of opposing counsel which do not 
prejudice the rights of his or her client, by being punctual in fulfilling all professional 
commitments, by avoiding offensive tactics, or by treating with courtesy and 
consideration all persons involved in the legal process.  A lawyer shall abide by a 
client’s decision whether to accept an offer of settlement of a matter.  In a criminal case, 
the lawyer shall abide by the client’s decision, after consultation with the lawyer, as to 
a plea to be entered, whether to waive jury trial, and whether the client will testify.
  
(b) Same as MR.  

(c) Same as MR.  

(d) Same as MR.  

Last accessed 1/27/20 here: https://www.mass.gov/supreme-judicial-court-rules/rules-
of-professional-conduct-rule-12-scope-of-representation-and  

Michigan (a) A lawyer shall seek the lawful objectives of a client through reasonably available 
means permitted by law and these rules. A lawyer does not violate this rule by 
acceding to reasonable requests of opposing counsel that do not prejudice the rights of 
the client, by being punctual in fulfilling all professional commitments, or by avoiding 
offensive tactics. A lawyer shall abide by a client's decision whether to accept an offer 
of settlement or mediation evaluation of a matter. In a criminal case, the lawyer shall 
abide by the client's decision, after consultation with the lawyer, with respect to a plea 
to be entered, whether to waive jury trial, and whether the client will testify. In 
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representing a client, a lawyer may, where permissible, exercise professional 
judgment to waive or fail to assert a right or position of the client.  
 
(b) A lawyer licensed to practice in the State of Michigan may limit the scope of a 
representation, file a limited appearance in a civil action, and act as counsel of record 
for the limited purpose identified in that appearance, if the limitation is reasonable 
under the circumstances and the client gives informed consent, preferably confirmed 
in writing.  
(1) A lawyer licensed to practice in the State of Michigan may draft or partially draft 
pleadings, briefs, and other papers to be filed with the court. Such assistance does not 
require the signature or identification of the lawyer, but does require the following 
statement on the document: "This document was drafted or partially drafted with the 
assistance of a lawyer licensed to practice in the State of Michigan, pursuant to 
Michigan Rule of Professional Conduct 1.2(b)." 
(2) The filing of such documents is not and shall not be deemed an appearance by the 
lawyer in the case. Any filing prepared pursuant to this rule shall be signed by the 
party designated as "self-represented" and shall not be signed by the lawyer who 
provided drafting preparation assistance. Further, the lawyer providing document 
preparation assistance without entering a general appearance may rely on the client’s 
representation of the facts, unless the lawyer has reason to believe that such 
representation is false, seeks objectives that are inconsistent with the lawyer’s 
obligation under the Rules of Professional Conduct, or asserts claims or defenses 
pursuant to pleadings or papers that would, if signed by the lawyer, violate MCR 
1.109, or which are materially insufficient. 
  
(c) A lawyer shall not counsel a client to engage, or assist a client, in conduct that the 
lawyer knows is illegal or fraudulent, but a lawyer may discuss the legal consequences 
of any proposed course of conduct with a client and may counsel or assist a client to 
make a good-faith effort to determine the validity, scope, meaning, or application of 
the law.  
 
(d) When a lawyer knows that a client expects assistance not permitted by the Rules of 
Professional Conduct or other law, the lawyer shall consult with the client regarding 
the relevant limitations on the lawyer's conduct. 
 
Last accessed 1/27/20 here  

Minnesota Same as MR. 
 
Last accessed 02/07/20 at 
https://www.revisor.mn.gov/court_rules/pr/subtype/cond/id/1.2/ 
 

Mississippi (a) A lawyer shall abide by a client's decisions concerning the objectives of 
representation, subject to paragraphs (c), (d) and (e), and shall consult with the client 
as to the means by which they are to be pursued. A lawyer shall abide by a client's 
decision whether to accept an offer of settlement of a matter. In a criminal case, a 
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lawyer shall abide by the client's decision, after consultation with the lawyer, as to a 
plea to be entered, whether to waive jury trial and whether the client will testify. 
 
(b) Same as MR. 
 
(c) Same as MR. 
 
(d) Same as MR. 
 
(e) When a lawyer knows that a client expects assistance not permitted by the Rules of 
Professional Conduct or other law, the lawyer shall consult with the client regarding 
the relevant limitations on the lawyer's conduct. 
 
Last accessed 1/27/20 here: 
https://courts.ms.gov/research/rules/msrulesofcourt/rules_of_professional_conduct.pdf

Missouri (a) A lawyer shall abide by a client's decisions concerning the objectives of 
representation, subject to Rule 4-1.2(c), (f) and (g), and shall consult with the client as 
to the means by which they are to be pursued. A lawyer shall abide by a client's 
decision whether to accept an offer of settlement of a matter. In a criminal case, the 
lawyer shall abide by the client's decision, after consultation with the lawyer, as to a 
plea to be entered, whether to waive jury trial and whether the client will testify. 
 
(b) Same as MR. 
 
(c) A lawyer may limit the scope of representation if the client gives informed consent 
in a writing signed by the client to the essential terms of the representation and the 
lawyer's limited role. Use of a written notice and consent form substantially similar to 
that contained in the comment to this Rule 4-1.2 creates the presumptions: (1) the 
representation is limited to the lawyer and the services described in the form, and (2) 
the lawyer does not represent the client generally or in any matters other than those 
identified in the form.

(d) The requirement of a writing signed by the client does not apply to: (1) an initial 
consultation with any lawyer, or (2) pro bono services provided through a nonprofit 
organization, a court-annexed program, a bar association, or an accredited law school, 
(3) services provided by a not-for-profit organization funded in whole or in part by the 
Legal Services Corporation established by 42 USC Sec. 2996b.  
 
(e) An otherwise unrepresented party to whom limited representation is being 
provided or has been provided is considered to be unrepresented for purposes of 
communication under Rule 4-4.2 and Rule 4-4.3 except to the extent the lawyer acting 
within the scope of limited representation provides other counsel with a written notice 
of a time period within which other counsel shall communicate only with the lawyer 
of the party who is otherwise self-represented.  
 
(f) A lawyer shall not counsel a client to engage, or assist a client, in conduct that the 
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lawyer knows is criminal or fraudulent, but a lawyer may discuss the legal 
consequences of any proposed course of conduct with a client and may counsel or 
assist a client to make a good faith effort to determine the validity, scope, meaning or 
application of the law.  

(g) When a lawyer knows that a client expects assistance not permitted by the Rules of 
Professional Conduct or other law, the lawyer shall consult with the client regarding the 
relevant limitations on the lawyer's conduct. 
 
Last accessed 1/27/20 here

Montana Same as MR. 
 
Last accessed 1/27/20 here  

Nebraska (a) Subject to paragraphs (b), (c), (d), (e), and (f), a lawyer shall abide by a client's 
decisions concerning the objectives of representation and, as required by Rule 1.4, 
shall consult with the client as to the means by which they are to be pursued. A lawyer 
may take such action on behalf of the client as is impliedly authorized to carry out the 
representation. A lawyer shall abide by a client's decision whether to settle a matter. In 
a criminal case, the lawyer shall abide by the client's decision, after consultation with 
the lawyer, as to a plea to be entered, whether to waive jury trial and whether the 
client will testify. 

(b) A lawyer may limit the scope of his or her representation of a client if the 
limitation is reasonable in the lawyer's judgment under the circumstances and the 
client gives informed consent to such limited representation. 

(c) A lawyer may prepare pleadings, briefs, and other documents to be filed with the 
court so long as such filings clearly indicate thereon that said filings are "Prepared 
By" and the name, business address, and bar number of the lawyer preparing the 
same. Such actions by the lawyer shall not be deemed an appearance by the lawyer in 
the case. Any filing prepared under this rule shall be signed by the litigant designated 
as "pro se," but shall not be signed by the lawyer preparing the filing. 

(d) If, after consultation, the client consents in writing, a lawyer may enter a "Limited 
Appearance" on behalf of an otherwise unrepresented party involved in a court 
proceeding, and such appearance shall clearly define the scope of the lawyer's limited 
representation. 

(e) Upon completion of the "Limited Representation," the lawyer shall within 10 days 
file a "Certificate of Completion of Limited Representation" with the court. Copies 
shall be provided to the client and opposing counsel or opposing party if 
unrepresented. After such filing, the lawyer shall not have any continuing obligation 
to represent the client. The filing of such certificate shall be deemed to be the lawyer's 
withdrawal of appearance which shall not require court approval. 
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(f) Same as MR 1.2(d).

Last accessed 1/27/20 here: https://supremecourt.nebraska.gov/supreme-court-
rules/chapter-3-attorneys-and-practice-law/article-5-nebraska-rules-professional

Nevada Same as MR. 
 
Last accessed on 1/27/20 here: https://www.leg.state.nv.us/CourtRules/RPC.html

New Hampshire (a) Subject to paragraphs (c), (d), and (e), a lawyer shall abide by a client’s decisions 
concerning the objectives of representation, and, as required by Rule 1.4, shall consult 
with the client as to the means by which they are to be pursued.  A lawyer may take 
such action on behalf of the client as is impliedly authorized to carry out the 
representation. 

(b) Same as MR. 

(c) A lawyer may limit the scope of the representation if the limitation is reasonable 
under the circumstances and the client gives informed consent  In providing limited 
representation, the lawyer's responsibilities to the client, the court and third parties 
remain as defined by these Rules as viewed in the context of the limited scope of the 
representation itself; and court rules when applicable. 

(d) A lawyer shall not counsel a client to engage, or assist a client, in conduct that the 
lawyer knows is criminal or fraudulent, except as stated in paragraph (e), but a lawyer 
may discuss the legal consequences of any proposed course of conduct with a client 
and may counsel or assist a client to make a good faith effort to determine the validity, 
scope, meaning or application of the law. 

(e) A lawyer may counsel or assist a client regarding conduct expressly permitted by 
state or local law that conflicts with federal law, provided that the lawyer counsels the 
client about the potential legal consequence of the client's proposed course of conduct 
under applicable federal law. 

(f) It is not inconsistent with the lawyer’s duty to seek the lawful objectives of a client 
through reasonably available means, for the lawyer to accede to reasonable requests of 
opposing counsel that do not prejudice the rights of the client, avoid the use of 
offensive or dilatory tactics, or treat opposing counsel or an opposing party with 
civility. 

(g)  In addition to requirements set forth in Rule 1.2(c), 

(1)  a lawyer may provide limited representation to a client who is or may become 
involved in a proceeding before a tribunal (hereafter referred to as litigation), provided 
that the limitations are fully disclosed and explained, and the client gives informed  
consent to the limited representation.  The form set forth in section (g) of this Rule has 
been created to facilitate disclosure and explanation of the limited nature of 
representation in litigation.  Although not prohibited, the provision of limited 
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representation to a client who is involved in litigation and who is entitled as a matter 
of law to the appointment of counsel is discouraged. 

(2)  a lawyer who has not entered an applicable limited appearance, and who provides 
assistance in drafting pleadings, shall advise the client to comply with any rules of the 
tribunal regarding participation of the lawyer in support of a pro se litigant. 

(h) Sample form 

Last accessed 1/27/20 here: https://www.courts.state.nh.us/rules/pcon/pcon-1_2.htm
New Jersey (a) A lawyer shall abide by a client's decisions concerning the scope and objectives of 

representation, subject to paragraphs (c) and (d), and as required by RPC 1.4 shall 
consult with the client about the means to pursue them. A lawyer may take such action 
on behalf of the client as is impliedly authorized to carry out the representation. A 
lawyer shall abide by a client's decision whether to settle a matter. In a criminal case, 
the lawyer shall consult with the client and, following consultation, shall abide by the 
client's decision on the plea to be entered, jury trial, and whether the client will testify. 
 
(b) Same as MR. 
 
(c) Same as MR. 
  
(d) A lawyer shall not counsel or assist a client in conduct that the lawyer knows is 
illegal, criminal or fraudulent, or in the preparation of a written instrument containing 
terms the lawyer knows are expressly prohibited by law, but a lawyer may counsel or 
assist a client in a good faith effort to determine the validity, scope, meaning or 
application of the law.  
 
A lawyer may counsel a client regarding New Jersey’s marijuana laws or the marijuana 
laws of other states, provided the lawyer meets the requirements of those states, and 
may assist the client to engage in conduct that the lawyer reasonably believes is 
authorized by those laws. The lawyer shall also advise the client regarding related 
federal law and policy.

Last accessed 08/02/21
New Mexico Same as MR. 

 
Last accessed 1/27/20 here: https://casetext.com/rule/new-mexico-court-rules/new-
mexico-rules-of-professional-conduct/article-1-client-lawyer-relationship/rule-16-
102-scope-of-representation-and-allocation-of-authority-between-client-and-lawyer  
 

New York (a) Subject to the provisions herein, a lawyer shall abide by a client’s decisions 
concerning the objectives of representation and, as required by Rule 1.4, shall consult 
with the client as to the means by which they are to be pursued. A lawyer shall abide 
by a client’s decision whether to settle a matter. In a criminal case, the lawyer shall 
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abide by the client’s decision, after consultation with the lawyer, as to a plea to be 
entered, whether to waive jury trial and whether the client will testify. 
 
(b) Same as MR.  
 
(c) A lawyer may limit the scope of the representation if the limitation is reasonable 
under the circumstances, the client gives informed consent and where necessary notice 
is provided to the tribunal and/or opposing counsel. 
  
(d) A lawyer shall not counsel a client to engage, or assist a client, in conduct that the 
lawyer knows is illegal or fraudulent, except that the lawyer may discuss the legal 
consequences of any proposed course of conduct with a client. 
  
(e) A lawyer may exercise professional judgment to waive or fail to assert a right or 
position of the client, or accede to reasonable requests of opposing counsel, when doing 
so does not prejudice the rights of the client.  

(f) A lawyer may refuse to aid or participate in conduct that the lawyer believes to be 
unlawful, even though there is some support for an argument that the conduct is legal.  

(g) A lawyer does not violate these Rules by being punctual in fulfilling all 
professional commitments, by avoiding offensive tactics, and by treating with 
courtesy and consideration all persons involved in the legal process. 
 
Last accessed 1/27/20: https://www.nysba.org/DownloadAsset.aspx?id=50671

North Carolina (a) Subject to paragraphs (c) and (d), a lawyer shall abide by a client's decisions 
concerning the objectives of representation and, as required by Rule 1.4, shall consult 
with the client as to the means by which they are to be pursued. A lawyer may take 
such action on behalf of the client as is impliedly authorized to carry out the 
representation. 

(1) A lawyer shall abide by a client's decision whether to settle a matter. In a criminal 
case, the lawyer shall abide by the client's decision, after consultation with the lawyer, 
as to a plea to be entered, whether to waive jury trial and whether the client will 
testify. 

(2) A lawyer does not violate this rule by acceding to reasonable requests of opposing 
counsel that do not prejudice the rights of a client, by being punctual in fulfilling all 
professional commitments, by avoiding offensive tactics, or by treating with courtesy 
and consideration all persons involved in the legal process. 

(3) In the representation of a client, a lawyer may exercise his or her professional 
judgment to waive or fail to assert a right or position of the client. 

(b) Same as MR. 

(c) A lawyer may limit the scope of the representation if the limitation is reasonable 
under the circumstances.
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(d) Same as MR.

Last accessed 1/27/20 here: https://www.ncbar.gov/for-lawyers/ethics/rules-of-
professional-conduct/rule-12-scope-of-representation-and-allocation-of-authority-
between-client-and-lawyer/

North Dakota (a) Same as MR. 

(b) Same as MR. 
 
(c) A lawyer may limit the scope of the representation if the client consents in writing 
after consultation. 
 
(d) Same as MR. 
 
(e) A lawyer may counsel or assist a client regarding conduct expressly permitted by 
North Dakota law. To the extent required by Rule 1.1, a lawyer shall counsel such a 
client about the legal consequences, under other applicable law, of the client's 
proposed course of conduct. 
 
Last accessed 09/27/20 here: https://www.ndcourts.gov/legal-
resources/rules/ndrprofconduct/1-2

Ohio (a) Subject to divisions (c), (d), and (e) of this rule, a lawyer shall abide by a client’s 
decisions concerning the objectives of representation and, as required by Rule 1.4, 
shall consult with the client as to the means by which they are to be pursued. A lawyer 
may take action on behalf of the client as is impliedly authorized to carry out the 
representation. A lawyer does not violate this rule by acceding to requests of opposing 
counsel that do not prejudice the rights of the client, being punctual in fulfilling all 
professional commitments, avoiding offensive tactics, and treating with courtesy and 
consideration all persons involved in the legal process. A lawyer shall abide by a 
client’s decision whether to settle a matter. In a criminal case, the lawyer shall abide 
by the client’s decision as to a plea to be entered, whether to waive a jury trial, and 
whether the client will testify. 
  
(b) [RESERVED]  
 
(c) A lawyer may limit the scope of a new or existing representation if the limitation is 
reasonable under the circumstances and communicated to the client, preferably in 
writing.  
 
(d)(1) A lawyer shall not counsel a client to engage, or assist a client, in conduct that 
the lawyer knows is illegal or fraudulent. A lawyer may discuss the legal 
consequences of any proposed course of conduct with a client and may counsel or 
assist a client in making a good faith effort to determine the validity, scope, meaning, 
or application of the law. 
  
(2) A lawyer may counsel or assist a client regarding conduct expressly permitted 
under Sub. H.B. 523 of the 131st General Assembly authorizing the use of marijuana 
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for medical purposes and any state statutes, rules, orders, or other provisions 
implementing the act. In these circumstances, the lawyer shall advise the client 
regarding related federal law. 
 
(e) Unless otherwise required by law, a lawyer shall not present, participate in 
presenting, or threaten to present criminal charges or professional misconduct 
allegations solely to obtain an advantage in a civil matter.
 
Last accessed 1/27/20 here 

Oklahoma (a) Same as MR.

(b) The substance of (b) is in modified Comment at [5]. [Comment [5] reads: “Legal 
representation should not be denied to people who are unable to afford legal services, 
or whose cause is controversial or the subject of popular disapproval. By the same 
token, representing a client, including representation by appointment, does not 
constitute approval or endorsement of the client's political, economic, social or moral 
views or activities.” 
 
(c) Same as MR. 

(d) Same as MR. 

Last accessed 1/27/20 here: 
http://www.oscn.net/applications/oscn/DeliverDocument.asp?CiteID=448831 

Oregon (a) Subject to paragraphs (b) and (c), a lawyer shall abide by a client's decisions 
concerning the objectives of representation and, as required by Rule 1.4, shall consult 
with the client as to the means by which they are to be pursued. A lawyer may take 
such action on behalf of the client as is impliedly authorized to carry out the 
representation. A lawyer shall abide by a client's decision whether to settle a matter. In 
a criminal case, the lawyer shall abide by the client's decision, after consultation with 
the lawyer, as to a plea to be entered, whether to waive jury trial and whether the 
client will testify.  
 
(b) Same as MR.  
 
(c) Same as MR.  
 
(d) Notwithstanding paragraph (c), a lawyer may counsel and assist a client regarding 
Oregon’s marijuana-related laws. In the event Oregon law conflicts with federal or 
tribal law, the lawyer shall also advise the client regarding related federal and tribal 
law and policy. 
Last accessed 1/28/20 here: https://www.osbar.org/_docs/rulesregs/orpc.pdf 

Pennsylvania (a) Same as MR. 

(b) Same as MR. 

(c) Same as MR. 
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(d) Same as MR.

(e) A lawyer may counsel or assist a client regarding conduct expressly permitted by 
Pennsylvania law, provided that the lawyer counsels the client about the legal 
consequences, under other applicable law, of the client’s proposed course of conduct. 

Last accessed 1/28/20 here: https://www.padisciplinaryboard.org/for-
attorneys/rules/rule/3/the-rules-of-professional-conduct#

Rhode Island (a) Same as MR. 
 
(b) Same as MR.  
 
(c) Same as MR 1.2(d).  
 
(d) Limited Scope Representation. A lawyer may limit the scope of the representation 
if the limitation is reasonable under the circumstances and the client gives informed 
consent. The client must provide knowing and informed consent as part of the written 
limited scope representation engagement or retainer agreement. Upon entering into a 
written limited scope representation engagement or retainer agreement, an 
attorney/client relationship arises between the client and lawyer. 
(1) For limited scope representation matters involving only the provision of drafting 
services, such as drafting a pleading, motion, or other written submission. The lawyer 
shall sign the document(s) and disclose thereon his or her identity and the nature and 
extent of the assistance that he or she is providing to the tribunal and to all parties to 
the litigation. The lawyer shall also indicate on the written document that his or her 
signature does not constitute an entry of appearance or otherwise mean that the lawyer 
represents the client in the matter beyond assisting in the preparation of the 
document(s). The attorney/client relationship between the client and the lawyer 
engaged to provide limited scope drafting services shall terminate in accordance with 
Rule 1.16(d) upon the filing of all document(s) the lawyer was engaged to draft.  
(2) For limited scope representation matters involving court proceedings in connection 
with, in addition to, or independent of the provision of drafting services. The lawyer 
shall make a limited appearance on behalf of the otherwise unrepresented client by 
filing an Entry of Limited Appearance. This Entry of Limited Appearance cannot be 
filed until the otherwise unrepresented client also files a pro se appearance in the case. 
The Entry of Limited Appearance shall state precisely the court event to which the 
limited appearance pertains. A lawyer may not file an Entry of Limited Appearance 
for more than one court event in a civil case without leave of the court and the written 
consent of the client. A lawyer may not enter a limited appearance for the sole 
purpose of making evidentiary objections. A limited appearance also shall not allow 
both a lawyer and a litigant to argue at the same court event during the period of the 
limited appearance. 
(3) Termination of Limited Scope Representation. Upon completion of a limited scope 
representation conducted pursuant to Rule 1.2(d)(2), a lawyer shall withdraw by filing 
a Notice of Withdrawal of Limited Appearance in the court in which the appearance 
was made, with written notice to the client. No formal motion to withdraw is required 
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and the Notice of Withdrawal of Limited Appearance when filed will be treated as a 
withdrawal as a matter of course when the lawyer certifies that the purpose for which 
the appearance was entered has been accomplished and that written notice of the 
withdrawal has been given to the client. The Notice of Withdrawal of Limited 
Appearance shall include the client’s name, address, and telephone number, unless 
otherwise provided by law. The lawyer must file a Notice of Withdrawal of Limited 
Appearance for each court event for which the lawyer has filed an Entry of Limited 
Appearance. Such withdrawal shall be done as soon as practicable. A lawyer who 
seeks to withdraw before the purpose of the limited appearance has been 
accomplished may do so only on motion and with notice. Upon the submission of the 
Notice of Withdrawal of Limited Appearance in accordance with this subsection, the 
representation of the client is terminated in accordance with Rule 1.16(d).  
(4) A pleading, motion, Entry of Limited Appearance, Notice of Withdrawal of 
Limited Appearance, or any other document filed by a lawyer making a limited 
appearance under subsections 1 through 3 shall comply with the requirements of Rule 
1.2(d). 
Last accessed 1/28/20 here: 
https://www.courts.ri.gov/publicresources/disciplinaryboard/pdf/article5.pdf

South Carolina Same as MR. 
 
Last accessed 1/28/20 here 

South Dakota (a) – (d) Same as MR. 
 
(e) Notwithstanding subsection (d), a lawyer may counsel or assist a client regarding 
conduct expressly permitted by South Dakota Cannabis laws, even if the same 
conduct violates federal law, but the lawyer must inform the client that the conduct 
violates federal law and advise the client about the legal consequences under federal 
law of the client's proposed course of conduct. 
 
Last accessed 09/20/21

Tennessee Same as MR. 

Last accessed 1/28/20 here: http://www.tsc.state.tn.us/rules/supreme-court/8
Texas a) Subject to paragraphs (b), (c), (d), and (e), (f), and (g), a lawyer shall abide by a 

client's decisions: (1) concerning the objectives and general methods of 
representation; (2) whether to accept an offer of settlement of a matter, except as 
otherwise authorized by law; (3) In a criminal case, after consultation with the lawyer, 
as to a plea to be entered, whether to waive jury trial, and whether the client will 
testify.  
 
(b) A lawyer may limit the scope, objectives and general methods of the 
representation if the client consents after consultation.  
 
(c) Same as MR 1.2(d).  
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(d) When a lawyer has confidential information clearly establishing that a client is 
likely to commit a criminal or fraudulent act that is likely to result in substantial injury 
to the financial interests or property of another, the lawyer shall promptly make 
reasonable efforts under the circumstances to dissuade the client from committing the 
crime or fraud.  

(e) When a lawyer has confidential information clearly establishing that the lawyer's 
client has committed a criminal or fraudulent act in the commission of which the 
lawyer's services have been used, the lawyer shall make reasonable efforts under the 
circumstances to persuade the client to take corrective action.  
 
(f) When a lawyer knows that a client expects representation not permitted by the 
rules of professional conduct or other law, the lawyer shall consult with the client 
regarding the relevant limitations on the lawyer's conduct. (g) A lawyer shall take 
reasonable action to secure the appointment of a guardian or other legal representative 
for, or seek other protective orders with respect to, a client whenever the lawyer 
reasonably believes that the client lacks legal competence and that such action should 
be taken to protect the client. 
Last accessed 1/28/20 here 

Utah (a) – (d) Same as MR. 
 
(e) A licensed paralegal practitioner shall conspicuously display in the licensed 
paralegal practitioner’s office a notice that shall be at least 12 by 20 inches with 
boldface type or print with each character at least one inch in height and width that 
contains a statement that the licensed paralegal practitioner is not a lawyer licensed to 
provide legal services without limitation. 
 
Last accessed 07/21/21

Vermont Same as MR. 
 
Last accessed 1/28/20 here

Virginia (a) A lawyer shall abide by a client's decisions concerning the objectives of 
representation, subject to paragraphs (b), (c), and (d), and shall consult with the client 
as to the means by which they are to be pursued. A lawyer shall abide by a client's 
decision, after consultation with the lawyer, whether to accept an offer of settlement 
of a matter. In a criminal case, the lawyer shall abide by the client's decision, after 
consultation with the lawyer, as to a plea to be entered, whether to waive jury trial and 
whether the client will testify. 
 
(b) A lawyer may limit the objectives of the representation if the client consents after 
consultation. 
 
(c) Same as MR 1.2(d). 
 
(d) A lawyer may take such action on behalf of the client as is impliedly authorized to 
carry out the representation.
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(e) When a lawyer knows that a client expects assistance not permitted by the Rules of 
Professional Conduct or other law, the lawyer shall consult with the client regarding 
the relevant limitations on the lawyer's conduct. 
Last accessed 1/28/20 here: http://www.vsb.org/pro-guidelines/index.php/rules/client-
lawyer-relationship/rule1-2/

Washington (a) Same as MR.  

(b) Same as MR.  

(c) Same as MR.  

(d) Same as MR.  

(e) [Reserved.] 

(f) A lawyer shall not purport to act as a lawyer for any person or organization if the 
lawyer knows or reasonably should know that the lawyer is acting without the 
authority of that person or organization, unless the lawyer is authorized or required to 
so act by law or a court order.  

Last accessed 1/28/20 here: 
https://www.courts.wa.gov/court_rules/?fa=court_rules.list&group=ga&set=RPC 

West Virginia (a) Same as MR. 

(b)  Same as MR. 

(c) Same as MR. 

(d) Same as MR. 

(e) A lawyer may counsel a client regarding West Virginia law and assist the client to 
engage in conduct that the lawyer reasonably believes is authorized by those laws. If 
West Virginia law conflicts with federal law, the lawyer shall also advise the client 
regarding related federal law and its potential consequences. 

Last accessed 1/28/20 here: http://www.courtswv.gov/legal-community/court-
rules/professional-conduct/rule1.html#rule1.2  

Wisconsin (a) Subject to pars. (c) and (d), a lawyer shall abide by a client's decisions concerning 
the objectives of representation and, as required by SCR 20:1.4, shall consult with the 
client as to the means by which they are to be pursued. A lawyer may take such action 
on behalf of the client as is impliedly authorized to carry out the representation. A 
lawyer shall abide by a client's decision whether to settle a matter. In a criminal case 
or any proceeding that could result in deprivation of liberty, the lawyer shall abide by 
the client's decision, after consultation with the lawyer, as to a plea to be entered, 
whether to waive jury trial and whether the client will testify.  
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(b) Same as MR. 
 
(c) A lawyer may limit the scope of the representation if the limitation is reasonable 
under the circumstances and the client gives informed consent. The client’s informed 
consent must be in writing except as set forth in sub. (1).  
(1) The client’s informed consent need not be given in writing if: a. the representation 
of the client consists solely of telephone consultation; b. the representation is provided 
by a lawyer employed by or participating in a program sponsored by a nonprofit 
organization, a bar association, an accredited law school, or a court and the lawyer’s 
representation consists solely of providing information and advice or the preparation 
of court-approved legal forms; c. the court appoints the lawyer for a limited purpose 
that is set forth in the appointment order; d. the representation is provided by the state 
public defender pursuant to Ch. 977, stats., including representation provided by a 
private attorney pursuant to an appointment by the state public defender; or e. the 
representation is provided to an existing client pursuant to an existing lawyer-client 
relationship.  
(2) If the client gives informed consent in writing signed by the client, there shall be a 
presumption that: a. the representation is limited to the lawyer and the services 
described in the writing, and b. the lawyer does not represent the client generally or in 
matters other than those identified in the writing. 

Last accessed 1/28/20 here: 
https://www.wicourts.gov/courts/offices/docs/olrscr20annotated.pdf 

WY (a) Subject to paragraphs (c), (d), and (e), a lawyer shall abide by a client’s decisions 
concerning the objectives of representation, and, as required by Rule 1.4, shall consult 
with the client as to the means by which they are to be pursued. A lawyer may take 
such action on behalf of the client as is impliedly authorized to carry out the 
representation. A lawyer shall abide by a client’s decision whether to settle a matter. 
In a criminal case, the lawyer shall abide by the client’s decision, after consultation 
with the lawyer, as to a plea to be entered, whether to waive jury trial and whether the 
client will testify.  

(b) Same as MR. 
 
(c) A lawyer may limit the scope of the representation if the limitation is reasonable 
under the circumstances and the client gives informed consent. An otherwise 
unrepresented person to whom limited representation is being provided or has been 
provided in accordance with this rule is considered to be unrepresented for purposes 
of Rules 4.2 and 4.3 unless the opposing lawyer knows of or has been provided with: 
(1) a written notice stating that the lawyer is to communicate only with the limited 
representation lawyer as to the subject matter of the limited representation; or (2) a 
written notice of the time period during which the lawyer is to communicate only with 
the limited representation lawyer concerning the subject matter of the limited 
representation.  

(d) Same as MR.  
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(e) When a lawyer is appointed to act as a guardian ad litem, the lawyer shall 
represent what he or she reasonably believes to be in the best interests of the 
individual. The lawyer shall not, therefore, be bound by the individual’s objectives for 
the representation. The lawyer shall, however, consult with the individual, in a manner 
appropriate to the age and/or abilities of the individual, as to the objectives the lawyer 
intends to pursue, as well as the means by which those objectives will be pursued. 
 
Last accessed 1/28/20 here 

Copyright © 2020 American Bar Association. All rights reserved. Nothing contained 
in this chart is to be considered the rendering of legal advice. The chart is intended for 
educational and informational purposes only. Information regarding variations from 
the ABA Model Rules should not be construed as representing policy of the American 
Bar Association. The chart is current as of the date shown on each. A jurisdiction may 
have amended its rules or proposals since the time its chart was created. If you are 
aware of any inaccuracies in the chart, please send your corrections or additions and 
the source of that information to Natalia Vera, (312) 988-5328, 
natalia.vera@americanbar.org. 
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*ALL unfinished business of the Legal Ethics Committee is confidential, pursuant to  
SCV Rule Part 6, Section IV, Paragraph 10.

VIRGINIA STATE BAR 
STANDING COMMITTEE ON LEGAL ETHICS 

Thursday, June 24, 2021  
9:00 a.m. 

AGENDA 

I. APPROVAL OF MINUTES
 

II. LEGAL ETHICS OPINIONS 

A. LEO 1893 – Conflicts in representation of parent and minor child

B. LEO 1894 – Conflicts in joint representation of multiple minor children; 
aggregate settlements 

C. LEO 1896 – Lawyers working from home/remotely in Virginia
 
D. LEO 1895 – Communication with victim/witness represented by counsel

E. LEO Review – Application of Rule 1.8(e)(1)/client’s responsibility for costs 
advanced

 
III. RULES OF PROFESSIONAL CONDUCT

A. Rule 1.2 – Advising clients about cannabis activities legal under state law

IV. ADJOURNMENT
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Virginia State Bar  
Seeking Public Comment 

1111 East Main Street, Suite 700 
Richmond, Virginia 23219-0026 

Telephone: (804) 775-0500 
---------------- 

Facsimile: (804) 775-0501   TDD (804) 775-0502 
 
MEDIA CONTACT: James M. McCauley, Ethics Counsel 
      
RELEASE DATE: June 29, 2021 
 

VIRGINIA STATE BAR’S 
STANDING COMMITTEE ON LEGAL ETHICS 

SEEKING PUBLIC COMMENT ON PROPOSED AMENDMENTS  
TO RULE OF PROFESSIONAL CONDUCT 1.2  

  
RICHMOND - Pursuant to Part 6, § IV, ¶ 10-2(C) of the Rules of the 

Supreme Court of Virginia, the Virginia State Bar’s Standing Committee on 

Legal Ethics (“Committee”) is seeking public comment on proposed 

amendments to Rule 1.2 of the Rules of Professional Conduct. 

The proposed amendment addresses the dilemma faced by lawyers 

who are asked to advise clients about cannabis- or marijuana-related 

activities that are legal under applicable state law but are illegal under 

federal law. The proposed amendment would allow lawyers to advise 

clients on how to comply with state law as long as the clients are also 

cautioned about the application of federal law. The proposal also includes 

proposed new Comment [13] to further explain the purpose of the rule and 

the content of the advice that must be provided to the client. 

Inspection and Comment 

The proposed rule amendments may be inspected below or by 

contacting the Office of Ethics Counsel at 804-775-0557. 
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Rule 1.2
Page 2 

# # # 

Any individual, business, or other entity may file or submit written 

comments in support of or in opposition to the proposed opinion with Karen 

A. Gould, executive director of the Virginia State Bar, not later than July 

30, 2021. Comments may be submitted via email to 

publiccomment@vsb.org. 
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SHARE:   

Join Our Email List 

View with images in browser

Governance 

Jay B. Myerson of Reston has 
been inducted as VSB president for 
2021-22

Stephanie E. Grana has become VSB 
president elect. 

Read highlights of the June 18 VSB 
Council Meeting here. 

Virginia’s seventh Constitution, crafted by 11 Virginia lawyers in 1971, 
celebrates its 50th Anniversary today. 

The Standing Committee on Legal Ethics is seeking public comment on two 
LEOs and one rule change: Legal Ethics Opinion 1893, LEO 1896, and 
proposed amendments to Rule 1.2 of the Rules of Professional Conduct. 

The Advisory Committee on Rules of Court is seeking comments from the 
Bench and Bar on revisions to Part One, Part Five, and Part Five A Rules of 
Court, which include amendments to accommodate the changed appellate 
jurisdiction of the Court of Appeals of Virginia.

The VSB proposes changes to review of agreed disciplinary dispositions.

VSB offices to fully reopen to the public on September 7.  The latest 
emergency orders from the Supreme Court of Virginia and the Court of 
Appeals of Virginia, as well as other COVID updates, are here.
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The Bar will be closed on July 5 for Independence Day.

Discipline 

Recent disciplinary actions:
Daniel Robert Goodwin, license revoked, effective June 22, 2021.
Jason Edward Rheinstein, license revoked, effective June 25, 2021.
OlaDipo Akinwunmi AkinDeko, license suspended, effective June 25, 2021.
Alfred Lincoln Robertson Jr., license suspended, effective on June 25, 2021.
Philip John Geib, public reprimand, effective June 11, 2021.
Private discipline: 2 private reprimands and 2 private admonitions.

Compliance

You should have received your dues statement in the mail in 
June. Be sure to complete the requirements for license 
renewal by July 31. You may pay your dues and fees, certify 
your liability insurance coverage, report pro bono, and join 
VSB sections online. 

What’s new on your dues statement this year? Find out here. 

Need to change your status? Check the appropriate box under Status Change 
Request on your dues statement. More information on status changes can be 
found here. 

 

 

Pro Bono / Access to Justice

Virginia Free Legal Answers Summer Associate 
Challenge!
Free Legal Answers helps low-income people with civil legal 
needs. Virginia lawyers are among the most prolific answerers 
in the country. Consider helping even more people by asking 
your summer associates to work with you to answer 
questions. All law firms that participate and report doing so to 
Crista Gantz by July 31, 2021 will be recognized by the ABA 

and the VSB. Questions? cgantz@vsb.org

Pro Bono Reporting 
We want to hear from you! Please report your pro bono hours and financial 
contributions made over the past 12 months when you renew your 
membership. The deadline to renew is July 31.
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Opportunities, Awards, and Events 

Edward L. Chambers Jr. was the posthumous recipient of 
the inaugural memorial award in his name honoring 
longstanding and exemplary bar service. 

The Conference of Local and Specialty Bar Associations 
(CLSBA) Awards of Merit recognized 12 bars and seven 
projects for service to the profession and the people of the 
Commonwealth. Thank you to the many lawyers who 
donated their time.

Jeannie P. Dahnk received the Rakes Leadership in 
Education Award at the hybrid VSB Annual Meeting in 
Virginia Beach for her unswerving dedication to improving 
the quality of lawyer education in the Commonwealth via 
teaching, writing, and the promotion of quality CLE.

 

 

Need CLE?
VSB Annual Meeting CLEs are now available for on-demand MCLE 
credit. From celebrating the 100th Anniversary of the 19th Amendment to 
learning about new marijuana laws, there is something for everyone in these 
virtual CLEs. Only $95.00 for 12.5 hours (5.5 ethics hours) of on-demand 
learning available through September 15, 2021. Register here.*
*NOTE: If you registered for the live Annual Meeting, don’t register again. Use 
the link you received for the live program to watch any sessions you missed. If 
you no longer have that link, please contact annualmeeting@vsb.org. 

FREE CLSBA SOLO & SMALL FIRM EVENTS
Solo & Small-Firm Practitioner Forums are going live again! The first 
program will take place on October 15, 2021, in Danville. The Hon. William C. 
Mims will lead a town hall meeting. Register here for this informative event.

Solo Webinar – On Tuesday, September 14, 2021, 1-2 pm – join us 
for Avoiding Ethical Pitfalls as the Practice of Law Evolves. ABA and VSB 
Techshow speakers Sharon Nelson, John Simek, and Davie Ries will present 
this Ethics/CLE. Register here. 

The Virginia Lawyer Referral Service NEEDS 
LAWYERS throughout the state and for ALL areas of law 
practices that are active VSB members in good standing. Join 
today, and start getting prescreened referrals! Contact Toni 
Dunson at dunson@vsb.org for more information. 
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Virginia Lawyer: Only one publication 
reaches all 50,000 lawyers, judges, and law 
schools in Virginia and across the country. We 
would love to have you as an advertiser 
and our rates are the best in years. Contact 
Dee Norman at norman@vsb.org for more 
information.

If you would like to opt out of the paper edition, 
please do so in your lawyer portal, where you 
may also update your contact information. 

 

Stay connected to your Bar: 

The VSB continues to provide essential services to Virginia’s lawyers and the public.
The VSB office at 1111 E. Main Street is closed to visitors. If you need to reach a staff person, please 
send an email or call the appropriate contact person. Many of our staff are teleworking and responses 
may be delayed. Thank you for your understanding. 

This email is a service of the Virginia State Bar. Unsubscribers will not receive notices about changes to 
the rules of professional conduct, legal ethics opinions, compliance reminders, presidents' messages, or 
notices from sections and conferences of which they are a member. Read the Bar's digital privacy policy.

 
NOTE: Do not "update profile" below to change your email with the VSB.  

Do that by logging into the lawyer login page. 

55



Professional Guidelines - Actions on Rule Changes and Legal Ethics Opinions - amendments to Rule 1.2 of the Rules of Professional Conduct.

https://www.vsb.org/pro-guidelines/index.php/rule_changes/item/prop_RPC_1.2[6/29/2021 10:59:59 AM]

View the Current Rule

The Virginia State Bar

Professional Guidelines

Search the Professional Guidelines   

Home > Actions on Rule Changes and Legal Ethics Opinions > amendments to Rule 1.2 of

the Rules of Professional Conduct.

Proposed | amendments to Rule 1.2 of the Rules of
Professional Conduct. Comments due by July 30, 2021.

Pursuant to Part 6, § IV, ¶ 10-2(C) of the Rules of the Supreme

Court of Virginia, the Virginia State Bar’s Standing Committee

on Legal Ethics (“Committee”) is seeking public comment on

proposed amendments to Rule 1.2 of the Rules of Professional

Conduct.

The proposed amendment addresses the dilemma faced by lawyers who are asked to advise

clients about cannabis- or marijuana-related activities that are legal under applicable state law but

are illegal under federal law. The proposed amendment would allow lawyers to advise clients on

how to comply with state law as long as the clients are also cautioned about the application of

federal law. The proposal also includes proposed new Comment [13] to further explain the

purpose of the rule and the content of the advice that must be provided to the client.

Inspection and Comment

The proposed rule amendments may be inspected below or by contacting the Office of Ethics

Counsel at (804) 775-0557.

Any individual, business, or other entity may file or submit written comments in support of or in

opposition to the proposed opinion with Karen A. Gould, executive director of the Virginia State

Bar, not later than July 30, 2021. Comments may be submitted via email to

publiccomment@vsb.org.

 

proposed amendments underlined

 

RULE 1.2   Scope of Representation

(a) A lawyer shall abide by a client's decisions concerning the objectives of representation,

subject to paragraphs (b), (c), and (d), and shall consult with the client as to the means by

which they are to be pursued. A lawyer shall abide by a client's decision, after consultation

with the lawyer, whether to accept an offer of settlement of a matter. In a criminal case, the

lawyer shall abide by the client's decision, after consultation with the lawyer, as to a plea

to be entered, whether to waive jury trial and whether the client will testify.

(b) A lawyer may limit the objectives of the representation if the client consents after

consultation.

 

VSB Home

Rules and Regulations
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Legal Ethics Opinions

Unauthorized Practice of Law
Opinions

Organization & Government of
the Virginia State Bar

Reciprocity: Admission on
Motion

Pro Hac Vice

Corporate Counsel Limited
Admission and Registration

Foreign Attorneys —
Registered Military Legal

Assistance Attorneys

Foreign Legal Consultant

Military Spouse Provisional
Admission

Bylaws of the Virginia State
Bar and Council

Unauthorized Practice Rules

Mandatory Continuing Legal
Education Regulations

Clients’ Protection Fund Rules

Attorney Trust Account
Regulations

Regulations of Attorney Real
Estate Settlement Agents

Virginia Licensed Legal Aid
Society Regulations

Principles of Professionalism

Provision of Legal Services
Following Determination of

Major Disaster

Actions on Rule Changes and
Legal Ethics Opinions
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(c) A lawyer shall not counsel a client to engage, or assist a client, in conduct that the

lawyer knows is criminal or fraudulent, but a lawyer may

(1) discuss the legal consequences of any proposed course of conduct with a client; and

(2) may counsel or assist a client to make a good faith effort to determine the validity,

scope, meaning, or application of the law.; and

(3) may counsel or assist a client regarding conduct expressly permitted by state or other

applicable law that conflicts with federal law, provided that the lawyer counsels the client

about the potential legal consequence of the client's proposed course of conduct under

applicable federal law.

(d) A lawyer may take such action on behalf of the client as is impliedly authorized to carry

out the representation.

(e) When a lawyer knows that a client expects assistance not permitted by the Rules of

Professional Conduct or other law, the lawyer shall consult with the client regarding the

relevant limitations on the lawyer's conduct.

Comment

Scope of Representation

[1] Both lawyer and client have authority and responsibility in the objectives and means of

representation. The client has ultimate authority to determine the purposes to be served by legal

representation, within the limits imposed by the law and the lawyer's professional obligations.

Within those limits, a client also has a right to consult with the lawyer about the means to be used

in pursuing those objectives. In that context, a lawyer shall advise the client about the

advantages, disadvantages, and availability of dispute resolution processes that might be

appropriate in pursuing these objectives. At the same time, a lawyer is not required to pursue

objectives or employ means simply because a client may wish that the lawyer do so. A clear

distinction between objectives and means sometimes cannot be drawn, and in many cases the

client-lawyer relationship partakes of a joint undertaking. In questions of means, the lawyer should

assume responsibility for technical and legal tactical issues, but should defer to the client

regarding such questions as the expense to be incurred and concern for third persons who might

be adversely affected. These Rules do not define the lawyer's scope of authority in litigation.

[2-3] ABA Model Rule Comments not adopted.

[4] In a case in which the client appears to be suffering mental disability, the lawyer's duty to abide

by the client's decisions is to be guided by reference to Rule 1.14.

Independence from Client's Views or Activities

[5] Legal representation should not be denied to people who are unable to afford legal services, or

whose cause is controversial or the subject of popular disapproval. By the same token, a lawyer's

representation of a client, including representation by appointment, does not constitute an

endorsement of the client's political, economic, social or moral views or activities.

Services Limited in Objectives or Means

[6] The objectives or scope of services provided by a lawyer may be limited by agreement with the

client or by the terms under which the lawyer's services are made available to the client. For

example, a retainer may be for a specifically defined purpose. Representation provided through a

legal aid agency may be subject to limitations on the types of cases the agency handles. When a

lawyer has been retained by an insurer to represent an insured, the representation may be limited

to matters related to the insurance coverage. The terms upon which representation is undertaken
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may exclude specific objectives or means. Such limitations may exclude objectives or means that

the lawyer regards as repugnant or imprudent.

[7] An agreement concerning the scope of representation must accord with the Rules of

Professional Conduct and other law. Thus, the client may not be asked to agree to representation

so limited in scope as to violate Rule 1.1, or to surrender the right to terminate the lawyer's

services or the right to settle litigation that the lawyer might wish to continue.

[8] ABA Model Rule Comment not adopted.

Criminal, Fraudulent and Prohibited Transactions

[9] A lawyer is required to give an honest opinion about the actual consequences that appear

likely to result from a client's conduct. The fact that a client uses advice in a course of action that

is criminal or fraudulent does not, of itself, make a lawyer a party to the course of action.

However, a lawyer may not knowingly assist a client in criminal or fraudulent conduct. There is a

critical distinction between presenting an analysis of legal aspects of questionable conduct and

recommending the means by which a crime or fraud might be committed with impunity.

[10] When the client's course of action has already begun and is continuing, the lawyer's

responsibility is especially delicate. The lawyer is not permitted to reveal the client's wrongdoing,

except where permitted or required by Rule 1.6. However, the lawyer is required to avoid

furthering the purpose, for example, by suggesting how it might be concealed. A lawyer shall not

continue assisting a client in conduct that the lawyer originally supposes is legally proper but then

discovers is criminal or fraudulent. See Rule 1.16.

[11] Where the client is a fiduciary, the lawyer may be charged with special obligations in dealings

with a beneficiary.

[12] Paragraph (c) applies whether or not the defrauded party is a party to the transaction. Hence,

a lawyer should not participate in a sham transaction; for example, a transaction to effectuate

criminal or fraudulent escape of tax liability. Paragraph (c) does not preclude undertaking a

criminal defense incident to a general retainer for legal services to a lawful enterprise. Paragraph

(c)(2) last clause of paragraph (c) recognizes that determining the validity or interpretation of a

statute or regulation may require a course of action involving disobedience of the statute or

regulation or of the interpretation placed upon it by governmental authorities. See also Rule

3.4(d).

[13] Paragraph (c)(3) addresses the dilemma facing a lawyer whose client wishes to engage in a

cannabis or marijuana business that is permitted by applicable state or other law. Conduct

permitted by state law may be prohibited by the federal Controlled Substances Act, 21 U.S.C. §§

801-904 and other law. The conflict between state and federal law makes it particularly important

to allow a lawyer to provide legal advice and assistance to a client seeking to engage in conduct

permitted by Virginia law. In providing such advice and assistance, a lawyer shall also advise the

client about related federal law and policy. Paragraph (c)(3) is not restricted in its application to

the marijuana law conflict.

 

Posted: June 29, 2021

Updated: June 29, 2021

© 1996 - 2021 Virginia State Bar | Privacy Policy

1111 East Main Street, Suite 700 | Richmond, Virginia 23219-0026
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All Departments (804) 775-0500

Voice/TTY 711 or (800) 828-1120

Office Hours: Mon.-Fri. 8:15 am to 4:45 pm (excluding holidays)

The Clerk's Office does not accept filings after 4:45 pm
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Home News VSB Seeking Public Comment on Two Proposed LEOs and One Rule Change

NEWS AND INFORMATION

June 29, 2021
VSB Seeking Public Comment on Two Proposed LEOs and
One Rule Change

The Virginia State Bar’s Standing Committee on Legal Ethics is seeking public comment on
proposed Legal Ethics Opinion 1893, proposed LEO 1896, and proposed amendments to

Rule 1.2 of the Rules of Professional Conduct.

LEO 1893 (update 7/2/21: The proposed draft Legal Ethics Opinion 1893 has been

withdrawn pending further review by the Standing Committee on Legal Ethics.)

LEO 1896 addresses the issues of out-of-state lawyers working remotely in Virginia. The
opinion explores the remote work questions sparked by the COVID-19 pandemic and

discusses opinions on the questions from other states and the ABA. 

The amendments to Rule 1.2 addresses the dilemma faced by lawyers advising clients

about cannabis- or marijuana-related activities that are legal under state law but are illegal

under federal law. The proposed amendment would allow lawyers to advise clients on how
to comply with state law as long as the clients are also cautioned about the application of

federal law.

Inspection and Comment

The proposed opinions may be inspected at the above links, or by contacting the Office of

Ethics Counsel at 804-775-0557.

Any individual, business, or other entity may file or submit written comments in support of or

in opposition to the proposed opinion with Karen A. Gould, executive director of the Virginia

State Bar, not later than August 30, 2021. Comments may be submitted via email
to publiccomment@vsb.org.

 

Posted 6/29/21

Updated 7/2/21

Updated 7/12/21 to extend comment deadline.

Updated: Jul 12, 2021

News Archives

Home News Events Committees and Boards Conferences Sections Publications Classifieds Contact Us About the Bar
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2018

2017

2016

2015

2014

2013
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Professional Regulation Lawyer Resources Public Resources About the Bar © 1996 - 2021 Virginia State Bar

Professional Regulation Lawyer Resources Public Resources About the Bar
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Kristi R. Hall
Executive Assistant/Paralegal
Virginia State Bar
1111 East Main Street, Ste. 700 | Richmond, VA 23219-0026
804/775.0557 | Fax 804/775.0597 | hall@vsb.org | www.vsb.org

The Virginia State Bar is a state agency that protects the public by educating and assisting lawyers to practice ethically and
competently, and by disciplining those who violate the Supreme Court's Rules of Professional Conduct, all at no cost to Virginia
taxpayers. The VSB continues to provide essential services to Virginia’s lawyers and the public. However, we have taken steps to
keep the health and safety of our members, employees, and the general public at the forefront of our actions during this rapidly
changing situation. The VSB office at 1111 E. Main Street is closed to visitors. If you need to reach a staff person, please send an
email or call the appropriate contact person. Many of our staff are teleworking and responses may be delayed. Thank you for your
understanding.

From: Hall, Kristi
To: "aherrick@albemarle.org"
Cc: publiccomment; Gould, Karen; McCauley, Jim; Hedrick, Emily; Hall, Kristi
Subject: FW: EXTERNAL SENDER Proposed amendments to Rule 1.2 of the Rules of Professional Conduct
Date: Wednesday, August 4, 2021 10:11:38 AM

From: Andy Herrick <aherrick@albemarle.org> 
Sent: Thursday, July 1, 2021 11:56 AM
To: publiccomment <PublicComment@vsb.org>
Subject: EXTERNAL SENDER Proposed amendments to Rule 1.2 of the Rules of Professional Conduct
 
Ms. Gould,
 
            I have no comments on the merits of the proposed amendments to Rule 1.2 of the Rules
of Professional Conduct.  However, from a drafting standpoint, please note that Rules 1.2(c)(2)
and (c)(3) each contain a redundant double “may.”  Because the body of Rule 1.2(c) already ends
with a “may,” subsections (c)(2) and (c)(3) need not also begin with a “may.”  That was my only
suggestion.  Thank you.
 
Andy Herrick

Albemarle County
aherrick@albemarle.org
434-972-4067
401 McIntire Road, Suite 325, Charlottesville, VA 22902
 
Notice: This message is for the intended recipient only.  It likely is protected by the attorney-client privilege.  If you have received this message
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Kristi R. Hall
Executive Assistant/Paralegal
Virginia State Bar
1111 East Main Street, Ste. 700 | Richmond, VA 23219-0026
804/775.0557 | Fax 804/775.0597 | hall@vsb.org | www.vsb.org

The Virginia State Bar is a state agency that protects the public by educating and assisting lawyers to practice ethically and
competently, and by disciplining those who violate the Supreme Court's Rules of Professional Conduct, all at no cost to Virginia
taxpayers. The VSB continues to provide essential services to Virginia’s lawyers and the public. However, we have taken steps to
keep the health and safety of our members, employees, and the general public at the forefront of our actions during this rapidly
changing situation. The VSB office at 1111 E. Main Street is closed to visitors. If you need to reach a staff person, please send an
email or call the appropriate contact person. Many of our staff are teleworking and responses may be delayed. Thank you for your
understanding.

From: Hall, Kristi
To: spudner@bakerdonelson.com
Cc: McCauley, Jim; Hedrick, Emily; Hall, Kristi; publiccomment
Subject: FW: EXTERNAL SENDER Rule 1.2(c) comment
Date: Wednesday, September 1, 2021 4:51:15 PM

 
 

From: Pudner, Stephen <spudner@bakerdonelson.com> 
Sent: Wednesday, September 1, 2021 4:15 PM
To: publiccomment <PublicComment@vsb.org>
Subject: EXTERNAL SENDER Rule 1.2(c) comment
 
Following up on Virginia Lawyer article, I think the comment needs to be revised to the expressly say
after “conduct” in 2nd line “relating to cannabis (and acronyms/synonyms, etc)” or something like that.

How currently drafted now that comment opens the door to a while bunch of shenanigans under the
cover is the rule. Draft narrowly for the issue you intend to address, not broadly to capture a whole lot
of issues you haven’t even thought about yet.

Thank you!

Stephen K Pudner
Shareholder
Baker Donelson
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Kristi R. Hall
Executive Assistant/Paralegal
Virginia State Bar
1111 East Main Street, Ste. 700 | Richmond, VA 23219-0026
804/775.0557 | Fax 804/775.0597 | hall@vsb.org | www.vsb.org

The Virginia State Bar is a state agency that protects the public by educating and assisting lawyers to practice ethically and
competently, and by disciplining those who violate the Supreme Court's Rules of Professional Conduct, all at no cost to Virginia
taxpayers. The VSB continues to provide essential services to Virginia’s lawyers and the public. However, we have taken steps to
keep the health and safety of our members, employees, and the general public at the forefront of our actions during this rapidly
changing situation. The VSB office at 1111 E. Main Street is closed to visitors. If you need to reach a staff person, please send an
email or call the appropriate contact person. Many of our staff are teleworking and responses may be delayed. Thank you for your
understanding.

From: Hall, Kristi
To: Agustin.Rodriguez@troutman.com
Cc: McCauley, Jim; Hedrick, Emily; Hall, Kristi; publiccomment
Subject: FW: Comment to VSB Rule Amendment re counseling clients re marijuana
Date: Wednesday, September 1, 2021 4:53:53 PM
Attachments: VSB Comment to Rule Amendment (signed).pdf

 

From: Rodriguez, Agustin E. <Agustin.Rodriguez@troutman.com> 
Sent: Thursday, August 19, 2021 3:58 PM
To: publiccomment <PublicComment@vsb.org>
Subject: Comment to VSB Rule Amendment re counseling clients re marijuana
 
Please see the attached comments on the proposed amendments to Rule 1.2 of the Virginia
Rules of Professional Conduct.  Thank you very much for your consideration, and please do
not hesitate to reach out with any questions. 
 
Agustin E. Rodriguez
Partner

troutman pepper
Direct: 804.697.1381 | Mobile: 804.629.0669 | Internal: 15-1381
agustin.rodriguez@troutman.com

                                -
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From: McCauley, Jim <mccauley@vsb.org> 
Sent: Wednesday, June 30, 2021 3:09 PM
To: Rodriguez, Agustin E. <Agustin.Rodriguez@troutman.com>
Subject: Counseling clients re marijuana
 
EXTERNAL SENDER

Here is a link to our proposed amendment that is published for comment:  https://www.vsb.org/pro-
guidelines/index.php/rule_changes/item/prop_RPC_1.2
 
Contact me if you have any questions.
 
 

 

James McCauley, Ethics Counsel  
Virginia State Bar
1111 East Main Street, Suite 700 | Richmond, Virginia 23219-0026
(804) 775-0565
www.vsb.org |mccauley@vsb.org

 
COVID-19 Update: The VSB continues to provide essential services to Virginia’s lawyers and the public. However, we have taken
steps to keep the health and safety of our members, employees, and the general public at the forefront of our actions during this
rapidly changing situation. The VSB ethics hotline is fully operational and you may either call 804-775-0564 or send an email to
ethicshotline@vsb.org Ethics hotline inquires are for lawyers and judges only and are strictly confidential.  We will not share any
information about an inquiry without the express written consent of the inquirer.

 

This e-mail (and any attachments) from a law firm may contain legally privileged and confidential
information solely for the intended recipient. If you received this message in error, please notify the
sender and delete it. Any unauthorized reading, distribution, copying, or other use of this e-mail (and
attachments) is strictly prohibited. We have taken precautions to minimize the risk of transmitting
computer viruses, but you should scan attachments for viruses and other malicious threats; we are not
liable for any loss or damage caused by viruses.
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Troutman Pepper Hamilton Sanders LLP
Troutman Pepper Building, 1001 Haxall Point
Richmond, VA  23219

troutman.com

Agustin E. Rodriguez
Partner
D 804.697.1381
agustin.rodriguez@troutman.com

August 19, 2021

Virginia State Bar
Standing Committee on Legal Ethics
1111 East Main Street, Suite 700
Richmond, VA 23219-0026  

Re: Comments to the Proposed Amendments to Rule 1.2 of the Rules of Professional 
Conduct

Ladies and Gentlemen:

On April 28 of this year, our office submitted a request for an advisory opinion from the Virginia 
State Bar addressing whether attorneys licensed to practice in the Commonwealth of Virginia may 
provide legal advice and assistance to clients engaged in, or seeking to engage in, the legal 

law, might violate federal law (our original request is attached to this letter). We now write in 

Rules of Professional Conduct, clarifying that a lawyer may counsel or assist clients regarding 
state-legal conduct which conflicts with federal law, provided that the lawyer counsels the client 
as to the potential legal This Rule 
amendment comes at a critical time, as Virginia entrepreneurs will soon need reliable counsel to 
advise them on opening and operating state-legal cannabis businesses pursuant to the new 
Virginia Cannabis Control Act. 

We further write to provide comments as to the wording of the Rule amendment and suggest a 
change to proposed new Comment 13.

First, we note that the use of the word existing Rule 1.2(c)(1) and 
proposed Rule 1.2(c)(2) is redundant and we suggest removing the word from paragraphs (c)(2)-
(c)(3):

Rule 1.2 
(c) A lawyer shall not counsel a client to engage, or assist a client, in conduct that 
the lawyer knows is criminal or fraudulent, but a lawyer may

(2) may counsel or assist a client to make a good faith effort to determine 
the validity, scope, meaning, or application of the law.; and
(3) may counsel or assist a client regarding conduct expressly permitted by 
state or other applicable law that conflicts with federal law,
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Second, we suggest that the wording of proposed new Comment 13 be modified to more closely 
parallel the wording and permissions given by the Rule amendment itself. Currently, proposed 
new Comment 13 reads: 

[13] Paragraph (c)(3) addresses the dilemma facing a lawyer whose client wishes 
to engage in a cannabis or marijuana business that is permitted by applicable state 
or other law. Conduct permitted by state law may be prohibited by the federal 
Controlled Substances Act, 21 U.S.C. §§ 801-904 and other law. The conflict 
between state and federal law makes it particularly important to allow a lawyer to 
provide legal advice and assistance to a client seeking to engage in conduct 
permitted by Virginia law. In providing such advice and assistance, a lawyer shall 
also advise the client about related federal law and policy. Paragraph (c)(3) is not 
restricted in its application to the marijuana law conflict.

We suggest that the first sentence be modified as follows: 

Paragraph (c)(3) addresses the dilemma facing a lawyer whose client wishes to 
engage in a cannabis or marijuana or other business that is permitted by applicable 
state or other law.

(strikethrough to be eliminated and double underlined words to be added)

We suggest there is no legal distinction between a cannabis or 
marijuana business. Both terms are often used interchangeably in the industry and across the 
country to refer to the same thing. The Virginia Cannabis Control Act (Va. Code Ann. § 4.1-600 
et seq.) uses p d the 
Virginia Cannabis Control Act, and it creates the Virginia Cannabis Control Authority and the 
Cannabis Public Health Advisory Council. posed 
Comment 13 is consistent with the Virginia Code and does not exclude any relevant business. 
I

business to make the comment consistent with the Rule 
amendment and the rest of the comment, both of which refer to conduct expressly permitted by 
state or other applicable law, but not specifically to marijuana laws.1 Adding also makes 

1 We note that states and localities have been passing laws to decriminalize, and, in some cases, 
regulate, substances other than marijuana that remain illegal under federal law. For instance, Denver, 

psilocybin mushrooms the lowest law enforcement priority in Denver, and prohibited the city from 
spending resources on enforcing related penalties. See Ballotpedia, Denver, Colorado, Initiated 
Ordinance 301, Psilocybin Mushroom Initiative (May 2019),
https://ballotpedia.org/Denver,_Colorado,_Initiated_Ordinance_301,_Psilocybin_Mushroom_Initiative_(M
ay_2019) easure 109 passed in 2020 and directs the Oregon Health Authority to 
license and regulate the manufacturing, transportation, delivery, sale and purchase of psilocybin products 
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the sentence consistent with the rest of the comment, including the last sentence, which explicitly 
aragraph (c)(3) is not restricted in its application to the marijuana law conflict.

ntence of the comment: 

The conflict between state and federal law makes it particularly important to allow 
a lawyer to provide legal advice and assistance to a client seeking to engage in 
conduct permitted by Virginia state law.

This change makes the sentence internally consistent, and consistent with the rest of the 
comment and paragraph (c)(3) of amended Rule 1.2.

Thank you for your consideration of these comments. Please do not hesitate to contact us should 
you have any questions or need any further information.

Sincerely,

/s/ Agustin E. Rodriguez

Agustin E. Rodriguez

and the provision of psilocybin services. See Oregon Psilocybin Services Act (Measure 109), 
https://www.oregon.gov/oha/PH/PREVENTIONWELLNESS/Pages/psilocybin-services-act.aspx.

If Virginia follows this trend, the Rule amendment as currently worded will ensure that clients can obtain 
competent legal advice regarding state or other applicable law with respect to those newly-regulated 

amendm
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See

2021 Marijuana Policy 
Reform Legislation
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Kristi R. Hall
Executive Assistant/Paralegal
Virginia State Bar
1111 East Main Street, Ste. 700 | Richmond, VA 23219-0026
804/775.0557 | Fax 804/775.0597 | hall@vsb.org | www.vsb.org

The Virginia State Bar is a state agency that protects the public by educating and assisting lawyers to practice ethically and
competently, and by disciplining those who violate the Supreme Court's Rules of Professional Conduct, all at no cost to Virginia
taxpayers. The VSB continues to provide essential services to Virginia’s lawyers and the public. However, we have taken steps to
keep the health and safety of our members, employees, and the general public at the forefront of our actions during this rapidly
changing situation. The VSB office at 1111 E. Main Street is closed to visitors. If you need to reach a staff person, please send an
email or call the appropriate contact person. Many of our staff are teleworking and responses may be delayed. Thank you for your
understanding.

From: Hall, Kristi
To: amy.mcdougal@clearesources.com
Cc: publiccomment; McCauley, Jim; Hall, Kristi
Subject: FW: EXTERNAL SENDER Comments on Proposed Rule 1.2 (c) (3) and comment 13
Date: Wednesday, September 8, 2021 12:07:47 PM
Importance: High

From: Amy McDougal <amy.mcdougal@clearesources.com> 
Sent: Tuesday, September 7, 2021 3:52 PM
To: publiccomment <PublicComment@vsb.org>
Cc: McCauley, Jim <mccauley@vsb.org>
Subject: EXTERNAL SENDER Comments on Proposed Rule 1.2 (c) (3) and comment 13

I fully support and am pleased to offer my comments on proposed subparagraph 3 to Rule 1.2 (c) of the
Virginia Rules of Professional Conduct, and proposed comment 13 to the same. I am an attorney
licensed in Virginia, Georgia, and the District of Columbia. I serve as a board member of the
International Cannabis Bar Association and the chair of its Ethics Committee. My comments are my
own and not those of the International Cannabis Bar Association.

As most other states that have legalized cannabis have recognized, there is friction between state and
federal law when it comes to cannabis law and policy. Thus, it is critically important for the Virginia
Supreme Court and the State Bar to acknowledge that friction and pave a safe path for Virginia’s
attorneys to advise, assist, consume, and invest in the emerging cannabis industry. Absent such a path
forward, attorneys are left without ethical guidance on the limits of their professional conduct, and
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clients are left without adequate legal counsel for their cannabis business ventures. This would
frustrate the state’s interest in compliance with new and emerging state cannabis laws and regulations.

I recommend only a small edit in subparagraph c to the word “consequence” to make it
“consequences.” Although comment 13 specifically references only the Controlled Substances Act,
there are many other consequences that have arisen out of federal law and policy from a client’s
participation in the cannabis industry. We have seen clients denied benefits under the Department of
Veterans Affairs (such as home loans). We have seen immigration status affected by participation in the
legalized cannabis industry. We have seen the Federal Aviation Administration revoke pilot licenses for
knowing transportation of state-legal cannabis products. We have seen cannabis businesses denied
disaster relief funding through the Small Business Administration. We have seen the Internal Revenue
Service refuse otherwise deductible business expenses when arising out of a legalized cannabis
business enterprise. While I do not recommend instructing attorneys on precisely what portions of
federal law on which they must advise their clients, I do feel by using the plural “consequences,” it may
cue attorneys to ensure that they cover the portions of federal law relevant to their clients, as opposed
to solely advising on potential criminal liability under the Controlled Substances Act.

Further, many states have avoided addressing two other issues arising from state legalization of
cannabis: whether attorneys may lawfully consume cannabis on the same terms as non-attorneys in
the state and whether attorneys may lawfully invest in the cannabis industry.  We have seen some
differentiation in states on this issue particularly when it comes to the judiciary. For example, California
and Maryland judicial opinions have declared consumption of cannabis as off-limits for members of the
judiciary. California has also stated that judges and their staff may not invest in the cannabis industry.
Recently, New York was the first state to go the full distance in the opposite direction for attorneys
when it issued ethics opinion 1225 on July 8, 2021. That opinion permits New York attorneys to advise
and assist cannabis industry clients, whether for medical or recreational cannabis, to consume
cannabis, and to invest in cannabis companies, including accepting an equity interest in a client’s
company in lieu of fees, if consistent with other existing ethics rules. While the current proposed
amendments to Virginia’s Rule 1.2 (c) do not reach all of these issues, I still firmly believe that the
proposed amendments are vital to Virginia’s emerging cannabis industry, serve to provide clear
guidance to Virginia attorneys on the proper scope of representation of their clients, and preserve and
promote public trust in the bar as the cannabis legal landscape continues to evolve.

Amy E. McDougal, Esq., CCEP, CA
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